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Glossary
AI Artificial Intelligence

BARC Broadcast Audience Research Council

BCCI Board of Control for Cricket in India

BOC Bureau of Outreach and Communication

DAS Digital Addressable Cable TV Systems

DPIIT Department for Promotion of Industry and Internal Trade

DPO Distribution Platform Operator

DTH Direct To Home

EPG Electronic Programmable Guide

FDI Foreign Direct Investment

FEMA Foreign Exchange Management Act, 1999

FIFA Foreign Investment Facilitation Portal

FM Frequency Modulation

HITS Head-End Into The Sky

IaaS Infrastructure as a Service

IBF Indian Broadcasting Foundation

INR Indian Rupee

IPAB Intellectual Property Appellate Board

IPRS Indian Performing Right Society Limited

IPTV Internet Protocol Television

IT Act Information and Technology Act, 2000

MEITY Ministry of Electronics and Information Technology

MIB Ministry of Information and Broadcasting

ML Machine Learning

MSO Multi Systems Operator

NITI National Institution for Transforming India

NPD Non-personal Data

NPDA Non-Personal Data Authority

NTO New Tariff Order
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FDI in digital media 
permitted up to 26% 
through government 
approval route
At a time when digital media is booming, the 
Department for Promotion of Industry and Internal 
Trade (DPIIT) under the Department of Commerce 
and Industry under Press Note No. 4 of 2019 dated 18 
September 2019 (PN4)1, mandated that FDI in entities 
engaged in uploading/streaming of news and current 
affairs through digital media should be up to 26% under 
the government approval route. Prior to issuance of 
PN4, FDI in such entities was not subject to restriction.

DPIIT issued a clarification on 16 October 20202  
(Clarification) setting out the following categories of 
entities that could be classified as “digital media”:

 > Digital media entities (which stream/upload 
news and current affairs on websites, apps or 
other platforms) 

 > News agencies (which gather, write and 
distribute/ transmit news, directly or indirectly to 
digital media entities and/ or news aggregators); 
and  

 > News aggregators (which use software or 
web applications, aggregate news content from 
various sources and such websites, blogs, 
podcasts, video blogs and user submitted links in 
one location)  

Ministry of Information and Broadcasting (MIB) 
thereafter issued a public notice dated 16 November 
20203 (Public Notice) regarding compliance of the 
Foreign Direct Investment (FDI) policy by eligible 
entities as follows:

 > Entities with foreign investment below 
26% should furnish certain information to 
MIB including a confirmation with regard to 
compliance with pricing, documentation and 
reporting requirements under the FDI policy 
and the relevant regulations framed under the 
Foreign Exchange Management Act, 1999, 
along with copies of relevant reporting forms in 
support of the past/existing foreign investment 
and downstream investment(s), if any within 1 
month from the date of the public notice, i.e.,16 
December 2020 

 > Entities with foreign investment exceeding 
26% should take necessary steps for bringing 
down the foreign investment to 26% by 15 
October 2021 and seek approval of MIB 

 > Any entity intending to bring fresh foreign 
investment should seek prior approval of the 
central government, through Foreign Investment 
Facilitation Portal (FIFP) of the DPIIT

In addition, there are requirements with respect to 
residency status of directors, citizenship status of the 
chief executive officer and clearance procedures for 
foreign personnel who are deployed in India for more 
than 60 days.

The Clarification further sets out that PN 4 applies 
to “Indian entities” that are “registered” or “located” 
in India. It is unclear whether it therefore applies to 
entities that operate out of India but are not registered 
in India and do not have any personnel in India, or if the 
Indian entity gathers news content and shares it with 
an overseas digital platform which is not registered in 
India. In addition, overseas media companies that have 
set-up 100% owned entities in India to operate “India 
specific websites” will be impacted and may need to 
restructure their operations.

The Clarification makes no distinction between digital 
media entities that are purely engaged in “news” as 
compared to entities, including over-the-top (OTT) 
players, which deal in “social” and “entertainment 

1. https://dipp.gov.in/sites/default/files/pn4_2019.pdf

2.	 https://dipp.gov.in/sites/default/files/Digital-Media-Clarification	
Scanned-16Oct2020.pdf	

3. https://mib.gov.in/sites/default/files/Public%20Notice%20%20
regarding%20FDI%20Policy%20.pdf
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content” in addition to “news” content. One would have 
to evaluate if OTT players who stream news will be 
affected by the Clarification. In the broadcasting sector, 
non-news and current affairs television channels are 
prohibited from carrying news content. 

Companies in this space which have more than 26% 
foreign investment, be it strategic, or venture capital/
private equity capital will need to assess options/
structures, including seeking Indian joint venture 
partners or brand licensing arrangements, to ensure 
compliance with the regulatory framework. It will be 
interesting to see how valuations play out in such sell 
down negotiations. 

One point that has still not been specifically addressed 
is that the impact on legacy television players who 
run digital news arms; the foreign investment limits for 
television players operating news and current affairs 
content is 49% as compared to 26% for digital media 
and therefore there would be a need to evaluate if such 
companies would need to hive off their digital media 
arms.  

Social	and	digital	media
Twitter ordered to ban accounts 
linked to farmer’s protest
Section 69A of the Information and Technology Act, 
2000 (IT Act) mandates that the central government 
can ensure that public access to any information via 
computer resource is blocked, if it is satisfied that it is 
necessary or expedient to do so in the interest of the 
sovereignty and integrity of India, defence of India, 
security of the state, or public order. The Ministry of 
Electronics and Information Technology (MEITY), in 
exercise of the power granted under Section 69A of 
the IT Act, by its order dated 31 January 2021 directed 
the social media platform Twitter to block around 250 
tweets and certain Twitter accounts that, allegedly, 
used a hashtag #ModiPlanningFarmerGenocide and 
that covered protests regarding farm laws. Such an 
order was issued by MEITY on the grounds of public 
order and security of the state4. Some of the prominent 
accounts which were withheld include Kisan Ekta 
Morcha, Caravan India, Tractor2Twitr, Sushant Singh, 
Hansraj Meena and Shashi Digital5.

Regulation of OTT Platforms and 
other social media intermediaries
Digital platforms in India have been unregulated, having 
no specific regulatory framework barring the provisions 
of the IT Act that they are subject to. Through several 
case laws and consultation papers and self-regulation 
codes formulated in the recent past, several attempts 
have been made to understand the need for and 
method of regulating digital content. Attempts were 
made by OTT players towards developing a more 
transparent system of self-regulation.

MEITY and the Telecom Regulatory Authority of India 
(TRAI) maintained their positions of having no control 
over online content while the courts established the 
capacity of the IT Act to regulate this space. Courts 
have held that actions against OTT players would 
be taken under (a) Section 69 of the IT Act which 
includes direction for interception, monitoring or 
decryption of information, blocking of content etc.; (b) 
Sections 66A and 67B of the IT Act that prescribe the 
punishment for offences such as sending offensive 
messages through communication service, publishing 
or transmitting obscene material in any electronic form, 
publishing or transmitting material containing sexually 
explicit material, publishing or transmitting material 

4.	 https://pib.gov.in/Pressreleaseshare.aspx?PRID=1696945

5.	 https://www.indiatoday.in/technology/features/story/
twitter-vs-accounts-tweeting-on-farmer-protests-govt-
order-accounts-blocked-and-then-unblocked-story-so-
far-1765090-2021-02-02	
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6.	 http://egazette.nic.in/WriteReadData/2020/223032.pdf	

7.	 https://www.meity.gov.in/writereaddata/files/Intermediary_
Guidelines_and_Digital_Media_Ethics_Code_Rules-2021.pdf	

8. Order	passed	in	SLP	(Crl.)	No.	1983/2021	(Aparna	Purohit	Vs.	
the	State	of	Uttar	Pradesh)

depicting children in bad taste etc. Courts have taken 
the view that though there is no specific regulation 
of OTT platforms in India, if OTT platforms carry any 
information or material which is not permissible under 
the law then the provisions of the IT Act would come 
into play for deterrent action to be taken against them. 
Courts have also taken the view that online content 
on OTT platforms would not fall under the ambit of 
the Cinematography Act, 1952 and have frequently 
dismissed broad petitions seeking censorship of online 
streaming services.

In a move anticipated to have far-reaching impact on 
OTT video streaming platforms, the union government 
amended the Government of India (Allocation of 
Business) Rules, 1961 to bring digital / online media 
under the purview of the MIB w.e.f. 9 November 
20206. Under the notification, digital / online media 
includes (a) films and audio-visual programs made 
available by online content providers; and (b) news and 
current affairs content on online platforms. Pursuant 
to this notification online content providers such as 
Netflix, Hotstar, etc. have now been brought under the 
jurisdiction of the MIB who will regulate this space.

Subsequent developments on 
regulation of OTT platforms and other 
social media intermediaries in India
In December 2018, amendments were proposed to the 
rules under Section 79 of the IT Act in meetings which 
were held between government officials and company 
representatives. Section 79 of the IT Act provides what 
is called a “safe harbour” to intermediaries who host 
user generated content and exempts them from liability 
for the actions of users on their platform if they adhere 
to the Technology (Intermediaries Guidelines) Rules, 
2011 prescribed by the government. 

After amendment to the Government of India (Allocation 
of Business) Rules, 1961 to bring, inter alia, the online 
platforms under the purview of MIB w.e.f. November 
2020, in order to bring further transparency and 
accountability, MEITY on 25 February 2021 notified the 
Information Technology (Intermediary Guidelines and 
Digital Media Ethics Codes) Rules, 2021 (Intermediary 
Rules)7  in supersession of the Information Technology 
(Intermediaries Guidelines) Rules, 2011 (2011 
Intermediary Rules) to regulate intermediaries including 
digital news platforms and OTT platforms and content 
providers. The recent calls for OTT regulations came 
after controversies surrounding Tandav, Mirzapur 2, AK 
Vs AK and A Suitable Boy, among others.
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Key highlights of the Intermediary Rules
An intermediary, with respect to any particular 
electronic records has been defined as any person 
who on behalf of another person receives, stores or 
transmits that record or provides any service with 
respect to that record and includes telecom service 
providers, network service providers, internet service 
providers, web-hosting service providers, search 
engines, online payment sites, online-auction sites, 
online-market places and cyber cafes.

The Intermediary Rules essentially seek to regulate the 
following:

 > News aggregator, i.e., an entity who, performing 
a significant role in determining the news and 
current affairs content being made available, 
makes available to users a computer resource 
that enables such users to access the news 
and current affairs content which is aggregated, 
curated and presented by such entity

 > Publisher of news and current affairs 
content, i.e., an online paper, news portal, news 
aggregator, news agency and such other entity 
called by whatever name, which is functionally 
similar to publishers of news and current affairs 
content but shall not include newspapers, replica 
e-papers of the newspaper and any individual 
or user who is not transmitting content in the 
course of systematic business, professional or 
commercial activity 

 > Publisher of online curated content, i.e., a 
publisher who, performing a significant role in 
determining the online curated content being 
made available, makes available to users a 
computer resource that enables such users to 
access online curated content over the internet 
or computer networks, and such other entity 
called by whatever name, which is functionally 
similar to publishers of online curated content 
but does not include any individual or user who 
is not transmitting online curated content in the 
course of systematic business, professional or 
commercial activity

 > Significant social media intermediary, i.e., 
a social media intermediary having number of 
registered users in India above such threshold as 
notified by the Central Government

 > Social  media  intermediary, i.e., an 
intermediary which primarily or solely enables 
online interaction between two or more users 
and allows them to create, upload, share, 
disseminate, modify or access information using 
its services 

Information Technology 
(Intermediary Guidelines and Digital 
Media Ethics Codes) Rules, 2021
The Intermediary Rules are divided into 3 parts:

Part I mainly lays down the definitions of terms.

Part II deals with the regulation of intermediaries, 
including social media intermediaries. Social 
media intermediaries include messaging-related 
intermediaries, such as WhatsApp, Signal and 
Telegram, and media-related intermediaries, such as 
Facebook, Instagram and Twitter. Part II is administered 
by MEITY. 

Part III deals with the code of ethics and procedure for 
digital news media (though there is a lack of clarity on 
exactly which news media these Rules apply to) and 
OTT platforms, such as Netflix, Amazon Prime and 
Disney+ Hotstar. Part III is administered by the MIB. 
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Additional due diligence by significant social 
media intermediaries

 > Significant social media intermediaries are 
required to appoint (a)a chief compliance 
officer (to be, inter alia, responsible for 
ensuring compliance under the laws); (b) a 
nodal contact person (for 24*7 co-ordination 
with law enforcement agencies and to ensure 
compliance of their orders and requisitions); and 
(c) a resident grievance officer (for redressal of 
grievances) – who must all be residents of India. 
These requirements must be complied with by 26 
May 2021

 >  Further, significant social media intermediaries 
that provide services primarily in the nature 
of messaging are required to identify the first 
originator of the information (as may be required 
under an order passed by a court or an order by 
the competent authority as per the Information 
Technology (Procedure and Safeguards for 
interception, monitoring and decryption of 
information) Rules, 2009). For offences that are 
punishable with imprisonment for a term of not 
less than 5 years such identification may be 
made only for the purposes of (a) prevention; 
(b) detection; (c) investigation; (d) prosecution; 
or (e) punishment of an offence related to (i) 
sovereignty and integrity of India; (ii) the security 
of the state; (iii) friendly relations with foreign 
states; (iv) public order; or (v) of incitement to any 
of the offences set out above or in relation with 
rape, sexually explicit material or child sexual 
abuse material

 >  The Intermediary Rules also lay down 
certain conditions for significant social media 
intermediaries with respect to any information or 
transmission of information  (a) while providing 
services for direct financial benefit; (b) to which 
it owns a copyright or has an exclusive license 
to use; (c) where it has executed a contract for 
restrained publication or transmission of the 
information

 > The significant social media intermediaries are 
required to endeavor to deploy technology-based 
measures to identify information that depicts 
rape, child sexual abuse or conduct, or any 
information which is exactly identical in content to 
information that has previously been removed or 
access to which has been disabled

 > The significant social media intermediaries are 
required to have a physical contact address in 
India published on their website or mobile app or 
both

Part – II: Due diligence by an intermediary 
and grievance redressal mechanism:
An intermediary (including social media intermediary 
and significant social media intermediary) is required 
to observe due diligence while performing their duties. 
These due diligence requirements, inter-alia, include:

 > Publishing a privacy policy and user agreement 
(that shall inform the user of its computer 
resource not to, inter alia, share or display certain 
content as stipulated) for access or usage of its 
computer resource by any person

 > Informing the users at least once a year that 
in case of non-compliance with its rules and 
regulations, privacy policy or user agreement

 > Terminating the access or usage rights of the 
users in case of any non-compliance, or remove 
non-compliant information immediately, or both  

 >  Taking down any unlawful information as 
stipulated upon receipt of order by a court or on 
being notified by the appropriate government and 
in no case later than 36 hours from the time of 
receipt of the same

 >  Informing the users at least once a year of its 
rules and regulations, privacy policy or user 
agreement or any changes to the same

 >  Preserving all information and associated records 
that have been removed or blocked access to 
for 180 days or for such longer period as may be 
required

 >  Retaining information collected for registration of 
a user for a period of 180 days after cancellation 
or withdrawal of registrations

 >  Taking all reasonable measures to secure its 
computer resource and information contained 
therein following reasonable security practices 
and procedures as prescribed in the Information 
Technology (Reasonable Security Practices and 
Procedures and Sensitive Personal Information) 
Rules, 2011

 >  Reporting cyber security incidents and share 
related information with the Indian Computer 
Emergency Response Team in accordance with 
the policies and procedures as mentioned in the 
Information Technology (The Indian Computer 
Emergency Response Team and Manner of 
Performing Functions and Duties) Rules, 2013

 >  Providing within 72 hours of receipt of an order, 
information under its control or possession or 
assistance to the government agencies for 
the purpose of verification of identity or for 
prevention, detection, investigation or prosecution 
of offences under any law or for cyber security 
incidents
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 > The significant social media intermediaries are 
required to implement an appropriate mechanism 
for the receipt of complaints under the grievance 
redressal mechanism in relation to the violation of 
provisions under the Intermediary Rules

 > The significant social media intermediaries are 
required to enable users who register for their 
services from India, or use their services in India, 
to voluntarily verify their accounts by using any 
appropriate mechanism (such as linking Aadhar 
to social media accounts)

 > All intermediaries in relation to news and current 
affairs content must additionally publish a clear 
and concise statement informing the publishers 
of the news and current affairs to furnish details 
of their user accounts on the services of such 
intermediary to MEITY

 >  All intermediaries must establish a grievance 
redressal mechanism for receiving and resolving 
complaints from the users or victims against 
violation of the provisions of the Intermediary 
Rules or any other matters pertaining to the 
computer resources made available by it and 
the grievance officer (whose name and contact 
details should be published on its website) is 
required to acknowledge the complaint within 24 
hours and resolve the matter within 15 days from 
its receipt

Part III: Code of ethics and procedure and 
safeguards in relation to digital media
Arguably the most significant development in the 
Intermediary Rules is the regulation of OTT platforms 
and digital news media when they use other 
intermediary sites/apps such as Twitter or Facebook 
and when they host news media content on their 
own website/app. It is worth mentioning that the 2011 
Intermediary Rules did not regulate digital news media 
and the OTTs. 

It is pertinent to note that Part III does not contain 
threshold requirement of users or readership has been 
contemplated to differentiate between digital news 
media on the basis of size and scale, as has been done 
in Part II in the case of social media intermediaries 
and significant social media intermediaries. The 
Intermediaries Rules have been made applicable 
to all publishers of news and current affairs content 
(including OTT Platforms), as long as they have a 
physical presence in India or conduct a systematic 
business activity by making their content available 
in India. The Intermediary Rules also prescribe for 
code of ethics for all publishers of news and current 
affairs content (including OTT Platforms) which will be 
administered by MIB. 

Any digital news media organization making its content 
available in India in a systematic and continued manner 
must comply with the provisions of the Intermediaries 
Rules. While a physical presence in India by means of 
appointing officers resident in India and providing an 
Indian address for correspondence has been stipulated 
under the Intermediaries Rules for significant social 
media intermediaries, it remains unclear as to how 
foreign news media organizations are sought to be 
regulated by Indian authorities. 

The Intermediary Rules mandate entities engaged in 
digital news media and OTTs must adhere to a code 
of ethics, details of which have been laid down in 
the appendix to the Intermediary Rules. Some of the 
criteria provided in the code of ethics are:
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 > Entities engaged in digital news media are 
required to comply with “Norms of Journalistic 
Conduct of the Press Council of India and 
Programme Code”, and ensure that content 
which is prohibited under any law is not published 
or transmitted  

 > OTTs are obligated to classify content based 
on the type of content as “U”, “U/A 7+”, “U/A 
13+”, “U/A 16+” and “A” and ensure that the 
content which is classified as U/A13+ or higher 
has access control measures and the content 
classified as A (restricted to adults) has a reliable 
age verification mechanism for viewership of 
such content, in addition to access control 
measures to restrict minors from accessing such 
content 

 > OTTs are required to take into consideration 
India’s multi-racial and multi-religious context 
and “exercise due caution and discretion” while 
featuring activities, beliefs, practices, or views of 
any racial or religious groups 

For adherence to the code of ethics by the publishers 
and addressing the grievances made in relation to 
such publishers, the Intermediary Rules stipulate a 
3-tier structure as follows:

Level I - Self-regulation mechanism by the publishers 
(both news and curated content) 

Publishers (both news and curated content) are 
required to (a) establish a grievance redressal 
mechanism; (b) appoint a grievance officer based in 
India; and (c) display contact details of its grievance 
officer at appropriate place. The grievance officer 
will be (a) required to take a decision on grievances 
received by it within 15 days of receipt of the same; and 
(b) a nodal point amongst the complainant, the self-
regulating body and the MIB. 

The publishers are required to adhere to other 
stipulations laid down in terms of classifying of the 
online curated content by the publishers and display of 
the rating of the any online curated content. 

Level II - Self-regulation by the self-regulating bodies 
of the publishers (both news and curated content) 

Publishers may establish one or more self-regulatory 
bodies, i.e., independent bodies constituted by 
publishers or their associations which must be 
registered with MIB. Such self-regulating body will 
be required to perform, inter alia, functions such 
as ensuring adherence to the code of ethics by the 
publishers, address grievances which have not 
been resolved by publishers and issue guidance or 
advisories to the publishers.
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Level-III - Oversight mechanism developed by the 
central government for adherence to the code of ethics 
by the publishers and self-regulating bodies

MIB will co-ordinate and facilitate the adherence to 
the code of ethics by publishers and self-regulating 
bodies, develop an oversight mechanism, and perform 
functions that, inter alia, include establishing an inter-
departmental committee for hearing grievances, issuing 
appropriate guidance and advisories to publishers, 
issuing orders and directions to the publishers for 
maintenance and adherence to the code of ethics.

In case of emergency being within the grounds 
specified under section 69A(1) of the IT Act, the 
Intermediary Rules empower the authorized officer 
(appointed by the MIB) to block information or part 
thereof and submit a specific recommendation to MIB.

Penalty

The 2011 Intermediary Rules did not specify any 
consequences upon the intermediaries for failing 
to comply with the provisions of the Rules. The 
Intermediary Rules provide that if an intermediary 
contravenes such rules, it shall not be entitled to the 
safe harbor provisions encapsulated under section 79 
of the IT Act and the intermediary shall be liable for 
punishment under any law for the time being in force 
including the provisions of the IT Act and the Indian 
Penal Code. 

Loss of end-to-end encryption

The Intermediary Rules mandate that a significant 
social media intermediary, providing services primarily 
in the nature of messaging may have to identify 
and disclose the identity of the first originator of 
the information to regulatory authorities for serious 
offences. Some categories under which the such 
intermediary must make such disclosure have been left 
open-ended leaving room for broad interpretation, e.g., 
intermediaries may have to disclose such information 
in the interest of maintaining “public order”. To provide 
such information an intermediary should have access 
to the metadata of the entire chain of the conversation. 
Accordingly, messaging applications may need to be 
re-engineered to capture metadata to implement this 
requirement, thus, undermining end-to-end encryption 
and impacting security and privacy of communications.

The Intermediaries Rules also clarify that, the significant 
social media intermediary shall not be required to 
disclose the contents of any electronic message, any 
other information related to the first originator, or any 
information related to its other users. However, the 
Information Technology (Procedure and Safeguards for 
Interception, Monitoring and Decryption of Information) 
Rules, 2009 empower the government to demand 
disclosure of the message content. This could result in 
the intermediaries breaking the end-to-end encryption 
to gain knowledge of who sent what message and also 
to know its contents. 
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Draft guidelines issued by the 
Advertising Standards Council of 
India for influencer advertising on 
digital media 
On 22 February 2021, the Advertising Standards 
Council of India released draft guidelines for influencer 
advertising on digital media11 . These guidelines, inter 
alia, mandate adding of advertising disclosure labels for 
video content on all platforms including mobile phones. 
In respect of audio content, such a disclosure label is 
required to be announced before and after the content.

Policy guidelines for empanelment of 
social media platforms with Bureau of 
Outreach and Communication (BOC)
Recognizing the growth of digital resources, in May 
2020, MIB issued policy guidelines for empanelment 
of social media platforms with BOC  (that acts as an 
advisory body to the government on media strategy) 
to improve government’s social media outreach. 
These policy guidelines set out modalities by which the 
ministries and BOC12 can engage with social media 
platforms for an assured reach to the citizens of India 
on important policy issues and communications. These 
guidelines will remain valid for a period of 5 years.

Draft guidelines issued by the 
Ministry of Consumer Affairs, Food 
and Public Distribution in relation to 
misleading advertisements
In August 2019, the Consumer Protection Act 2019 
was amended to include liability for endorsers of 
products9. In August 2020, the Ministry of Consumer 
Affairs, Food and Public Distribution issued a draft of 
the Central Consumer Protection Authority (Prevention 
of Misleading Advertisements and Necessary Due 
Diligence for Endorsement of Advertisements) 
Guidelines, 202010 (Food Ad Guidelines) for public 
consultation (date extended until 1 October 2020). 
To address questions over the degree to which those 
endorsing goods should be vetting the products that 
they promote, the Food Ad Guidelines impose a liability 
on the endorsers to take due care and to ensure that 
the claims they endorse in the advertisements that they 
appear in, are capable of being objectively ascertained 
and substantiated. 

Any endorser would be considered diligent if he / she 
obtains (a) advertising advice from an advertising self-
regulatory organization; or (b) a legal opinion from an 
independent legal practitioner regarding the honesty 
of statements in their endorsement and its compliance 
with these guidelines and the Consumer Protection Act, 
2019. The Food Ad Guidelines further prohibit surrogate 
advertising and cover all advertising/marketing 
communications regardless of form, format or medium. 
The Food Ad Guidelines apply to advertisements made 
on digital platforms, e-commerce websites and/or social 
media websites.

9.	 http://egazette.nic.in/WriteReadData/2019/210422.pdf

10.	 https://consumeraffairs.nic.in/sites/default/files/file-uploads/
latestnews/Draft%20guidelines%20for%20stakeholders%20
consultation.pdf	

11. https://www.ascionline.org/images/pdf/press-release-asci-
frames-guidelines-for-influencer-advertising-on-digital-media.
pdf 

12.	 http://www.davp.nic.in/writereaddata/announce/
Adv12401482020.pdf
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Television
Consultation paper by TRAI 
regarding “Regulatory Framework 
for Platform Services” and “Platform 
Services offered by DTH Operators”
TV channel distribution platforms primarily re-transmit 
broadcast TV channels permitted by the MIB under 
their up linking and downlinking guidelines. However, 
in addition to these channels, as a prevailing practice, 
various Distribution Platform Operators (DPOs) provide 
certain programming services which are specific to 
their platform and are not obtained from satellite-
based broadcasters. These programming services are 
either produced by the DPO itself or are sourced from 
certain local content producers. TRAI and MIB and 
other such stakeholders have been considering these 
issues since 2019. Developments for this year include 
recommendations by TRAI on 26 May 202013 , followed 
by a consultation paper on 7 December 2020 and final 
recommendations on 2 February 2021.

TRAI’s consultation paper on 7 December 202014  and 
recommendation report on 2 February 202115  provided 
specific responses address MIB’s concerns. The 
responses in both were essentially the same and inter 
alia, include the following:
(i) To ensure better transparency and oversight, it 

was prescribed that all DPOs desirous to offer 
platform services should register as a company 
under the Companies Act, 2013

(ii) TRAI reiterated its earlier recommendation that a 
maximum number of 5 platform service channels 
may be offered by the cable operators in non-DAS 
areas. In DAS areas and for all other platforms, 
a maximum of 15 platform service channels may 
be offered by the DPOs. These numbers are the 
number of platform services channels to be made 
available at the subscribers’ end

(iii) TRAI agreed with MIB that the definition of:

 > Platform services shall be programs transmitted 
by DPOs exclusively to their own subscribers 
and do not include Doordarshan channels and 
registered TV channels. Platform services shall 
not include foreign TV channels that are not 
registered in India

 > Registered TV channels or television channels 
shall be a channel, which has been granted 
downlinking permission by the Central 
Government under the policy guidelines issued 
or amended by it from time to time and reference 
to the term “channel” shall be constructed as a 
reference to “television channel” 

(iv) TRAI recommended that:

 > The programs transmitted by the Direct To Home 
(DTH) operators/ Multi Systems Operators 
(MSOs)/ Internet Protocol Television (IPTV)/ 
Head-End Into The Sky (HITS) operators as a 
platform service shall be exclusive and the same 
shall not be permitted to be shared directly or 
indirectly with any other DPO

 > Program transmitted by the DTH operators/ 
MSOs/ IPTV/ HITS operators as a platform 
service shall not directly or indirectly include any 
registered TV channel or Doordarshan channel or 
foreign TV channel. Time-shift feed of registered 
TV channels (such as +1 services) shall not be 
allowed as a platform service 

 > DTH operators/ MSOs/ IPTV/ HITS operators 
shall ensure and provide an undertaking to MIB 
in the format prescribed by MIB that the program 
transmitted is exclusive to their platform and not 
shared directly or indirectly with any other DPO 

 > In case the same program is found available 
on the platform service of any other DPO, MIB/
TRAI may issue direction to immediately stop the 
transmission of such program. MIB also reserves 
the right for cancellation of registration of such 
platform service of the DTH operators/ MSOs/ 
IPTV/ HITS operators

(v) DTH operators/ MSOs/ IPTV/ HITS operators 
shall provide an option of activation/deactivation 
of platform services as prescribed in the orders/
directions/ regulations issued by TRAI from time-
to-time 

13. https://www.trai.gov.in/sites/default/files/Recommendation_
backreference_26052020.PDF

14.	 https://www.trai.gov.in/sites/default/files/CP_07122020.pdf	

15.	 https://www.trai.gov.in/sites/default/files/
Recommendations_02022021_0.pdf
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(vi) MIB needs to specify a compliance structure to 
ensure that those providing platform services 
make full disclosure on ownership status and 
comply to the program and advertising codes. It 
has also been recommended that any person/
entity desirous of or already providing local news 
and current affairs as a platform service must 
be incorporated as a company under the Indian 
Companies Act, 2013

(vii) Platform service channels should be categorized 
under the genre “platform services” in the 
Electronic Programmable Guide (EPG), and the 
respective maximum retail price of the platform 
service shall be displayed in the EPG. A provision 
for putting a caption as “platform services” may 
be required to distinguish those from the linear 
channels as TRAI has recommended. The 
government may stipulate a size which is visually 
readable by the consumers for such captions. 
However, the operators should keep platform 
services exclusive to themselves. If the direction is 
violated, then MIB or TRAI can immediately direct 
to stop the transmission. In extreme cases, MIB 
may cancel the registration

New tariff order (NTO 2.0)
TRAI issued Telecommunication (Broadcasting 
and Cable) Services Interconnection Addressable 
Systems) (Second Amendment) Regulations, 2020, 
Telecommunication (Broadcasting and Cable) Services 
Standards of Quality of Service and Consumer 
Protection (Third Amendment) Regulations, 2020 
and Telecommunication (Broadcasting and Cable) 
Services Interconnection (Addressable Systems) 
Tariff Order (Second Amendment) on 01 January 
202016 , to address certain anomalies in market which 
necessitated review for achieving the orderly growth 
of the sector. NTO 2.0 seeks to protect consumers by 
capping tariffs for channel bouquets, price composition 
of the NCF, etc. There is no similar cap for OTT 
platforms, though it is now to be seen what will happen 
with the OTT platforms being brought under the ambit 
of the MIB.

The Indian Broadcasting Foundation (IBF), a 
representative body of TV broadcasters, in its petition in 
the Bombay High Court opposed the TRAI-mandated 
tariff amendments, arguing that the same will adversely 
impact the sector's growth. The Bombay High Court 
has directed the regulator to refrain from taking any 
coercive action until the final judgment is pronounced. 
The Bombay High Court had reserved the order on 4 
March 202017. However, as the Bombay High Court 
had not given any interim relief, TRAI on 24 July 
202018 directed broadcasters to comply with the new 
amendments of the NTO 2.0 by 10 August 2020. This 
made all the petitioners approach the Bombay High 
Court once again and the matter is pending. 

16.	 https://www.trai.gov.in/sites/default/files/Regulation_Tariff_
Order_01012020.pdf

17.	 Bombay	High	Court	Writ	Petition	(L)	No.116	Of	2020	and	
others

18. https://trai.gov.in/sites/default/files/Direction_24072020.pdf	
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Recommendations on review of 
television audience measurement and 
rating system in India
TRAI has said in its recommendation that stakeholders 
are not satisfied with Broadcast Audience Research 
Council (BARC) rating service, owing to its lack of 
transparency in sharing the methodology and the 
representation of the panel homes amongst the various 
platform types. TRAI also mentioned that its objectivity 
and neutrality are compromised with IBF holding a 
majority in BARC. 

TRAI believed that the misinterpretation of viewing 
behavior was due to the lack of transparency with 
respect to (a) the original data collected; (b) the 
difference between the original data collected and the 
final data released to the market; and (c) that the low 
sample to universe ratio in many markets which had led 
to erratic viewership behavior. On 28 April 2020, TRAI 
issued recommendations on “Review of Television 
Audience Measurement and Rating System”19. Major 
recommendations made by TRAI are as follows: 

 > Structural reforms to be made in the governance 
structure of BARC to mitigate the potential 
risk of conflict of interest, improve credibility, 
bring transparency, and retain confidence of all 
stakeholders in the Television Rating Point (TRP) 
measurement system

 >  Change in composition of the board of BARC 
 >  Equal representation of the 3 constituent industry 

associations, namely Advertising Agencies 
Association of India, Indian Society of Advertisers 
and IBF and with equal voting rights irrespective 
of their proportion of equity holding

 >  Active participation of representatives of 
advertisers and advertising agencies

 >  Entitlement of the constituent industry 
associations to nominate their representatives to 
the board membership 

 >  Tenure of chairman of board and number of 
members in technical committee 

 >  Formation of an “Oversight Committee” to guide 
BARC India in the areas of research, design and 
analysis, constantly improving the rating system

 >  Annual audit of BARC should conducted by an 
independent agency to ensure conformance with 
TRP rating methodology

 >  Division of BARC into 2 units 

Recommendations on interoperability 
of set-top-boxes (STB)
TRAI wants the nation’s cable MSOs and DTH 
broadcasters to ensure that digital STBs support 
interoperability so that consumers have freedom of 
choice to switch between operators.

On 10 April 2020, TRAI issued recommendation on 
“Interoperability of STB”20 which were as follows:

 > Every STB provided to a consumer must be 
interoperable

 > MIB to mandate all DPOs to compulsorily 
facilitate service provisioning through 
interoperable STBs

 >  Mandatory provisioning of USB port based 
common interface for all digital TV sets in India

 >  MIB may notify through licensing conditions or 
amendment in Cable Television Network Rules, 
1994, as per the Cable Television Network 
(Regulation) Act, 1995

 >  6 months duration may be given to both DTH 
operators and multi-system operators to adopt 
digital video broadcasting common interface plus 
2.0 (with USB CAM) specifications from the date 
of MIB notifications 

 >  Committee for coordination and implementation 
to be set up by MIB

19.	 https://www.trai.gov.in/sites/default/files/
Recommendation_28042020.pdf

20.	 https://www.trai.gov.in/sites/default/files/
Recommendation_11042020.pdf	



Media and entertainment | Regulatory update 

TRAI’s advertisement cap rule
On 22 March 2013, TRAI released the Standards 
of Quality of Service (Duration of Advertisements 
in Television Channels) (Amendment) Regulations, 
201321, which mandate that broadcasters should restrict 
advertisements on television channels to a maximum 
of twelve minutes per clock hour. MIB and the News 
Broadcasters Association opposed this measure22 as a 
step that would adversely impact revenues and violate 
broadcasters’ freedoms of speech and business.23 The 
notification on twelve-minute cap was challenged by 
news, music, and regional broadcasters in the Delhi 
High Court in 2013 as the fate of about 900 channels24 
depended upon the outcome of the decision by Delhi 
High Court. The matter is still pending to be decided 
by the Delhi High Court. In February 2021, Union of 
India was made as one of the respondents in the matter 
ordered by Delhi High Court.25 

21.	 https://www.trai.gov.in/sites/default/files/StdofQoS_DurationOfAdvtTVChannels_Reg_Amends_22032013.pdf	

22.	 http://www.nbanewdelhi.com/assets/uploads/pdf/45_PRESS_RELEASE_23-3-13.pdf	

23.	 http://docs.manupatra.in/newsline/articles/Upload/F4A9E95E-08DD-4D4F-B9FB-14B8DE8F9022.pdf	

24.	 https://www.exchange4media.com/media-tv-news/if-implemented-trais-12-min-ad-cap-can-cause-havoc-in-television-industry-106975.html	

25.	 Delhi	HC	impleads	UoI	through	MIB	as	party	respondent	in	ad	cap	case	-	Exchange4media	

26.	 https://pib.gov.in/PressReleseDetail.aspx?PRID=1562975

27.	 White	paper	-	‘COVID-19:	The	demand	for	content	and	a	new	dawn	for	discovery’	Edition	2	May	2020	published	by	MUSO

Filmed entertainment
The Cinematograph Amendment Bill, 
2019
In February 2019, the union cabinet approved the 
Cinematograph Amendment Bill, 2019 (Cinematograph 
Amendment Bill) issued by MIB26. The Cinematograph 
Amendment Bill prohibits a person from using a 
recording device to make a copy or transmit a film, 
without written authorization from the producer of the 
film and aims to tackle film piracy by including the 
penal provisions for unauthorized cam-cording and 
duplication of films. The Cinematograph Amendment 
Bill also proposed to make film piracy an offence 
punishable with an imprisonment for a term which may 
extend to 3 years or with fine that may extend to INR1 
million or both. This is a significant move to strengthen 
the intellectual property protections in India where 
there is rampant piracy, especially after the COVID-19 
pandemic where piracy rose 62% between February 
2020 to March 202027. 

In March 2020, the standing committee on the 
information technology (2019-20) asked MIB to revisit 
the Cinematograph Amendment Bill to inter alia (a) 
ensure consistency with other laws; and (b) to increase 
the penalty proposed enhancing the maximum fine 
(from a maximum of INR1 million as proposed under 
the Cinematograph Amendment Bill) to a range of 5% 
to 10% of the audited gross production costs of a film 
to punish the offenders. In addition, the committee 
constituted by the MIB (a) suggested that a "fair use" 
provision should also be included when the laws were 
amended to provide adequate safeguards to innocent 
people using film clips for non-commercial purposes; 
and (b) pointed out  that there was no mention of the 
minimum period for imprisonment and the minimum 
fine.
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Recent notable judgement in relation 
to copyright in films
In the matter of Shamoil Ahmad Khan Vs. Falguni Shah 
and ors, the plaintiff, a writer and author of a short 
story titled “Singardaan” brought a claim against the 
defendant being the maker of a web series having the 
same title. Given that the works of the plaintiff and the 
defendant were similar, the Bombay High Court applied 
the notion of extraction to determine at what point the 
elements of a work can be stripped until one may finally 
come to the bare idea or abstraction which no longer 
enjoys copyright. 

The Bombay High Court by its order dated 26 May 
202028 recognized that though there was infringement, 
the harm to the plaintiffs was not irreparable to warrant 
an injunction, inter alia, due to a delay in filing the 
action. In the interests of justice, the defendants were 
allowed to air the show but they were directed to keep 
and maintain an account of the revenues made from 
their web series from inception and till the disposal of 
the suit so that a percentage of the profits could be paid 
to the plaintiff as damages if so held. The Bombay High 
Court also granted limited interim injunction restraining 
the defendants from making any further adaptation 
or use in a different format of their web series save 
and except as in its present form and on the digital 
platforms.

28.	 Judgement	dated	26	May	2020	passed	by	the	High	Court	of	
Judicature	at	Bombay	Ordinary	Original	Civil	jurisdiction	in	
notice	of	motion	no.	2238	of	2019	in	commercial	IP	suit	no.	
1193	of	2019

29.	 https://www.trai.gov.in/sites/default/files/Recommendation_
FM_11042020_0.pdf	

30.	 Corigendum_24072020.pdf	(trai.gov.in)

Radio and music
Recommendations on reserve price for 
auction of FM radio channels issued 
by TRAI
MIB sought TRAI’s view on whether inflation needs 
to be factored in on the reserve prices of FM radio 
channels. After a series of events, on 10 April 2020, 
TRAI issued recommendations on reserve price for 
auction of FM radio channels29 based on the comments 
received from stakeholders on the consultation paper 
on “Reserve Price for auction of FM Radio Channels” 
dated 16 October 2019 issued by TRAI. Some of the 
key recommendations set out in the report are as 
follows:

 > Withdrawal of the existing ceiling limit of 15% of 
total FM radio channels in the country permitted 
to a permission holder

 >  Setting the reserve price for FM radio channels 
in a city, except the cities situated in north east, 
Jammu and Kashmir and Andaman and Nicobar, 
at 0.8 times the valuation of FM radio channels 
in that city and at 0.4 times the valuation of FM 
radio channels in a city situated in north east, 
Jammu and Kashmir and Andaman and Nicobar

 >  The reserve price in 273 cities have been 
prescribed and stated in the report

 >  The reserve price in 10 border cities (in the 
“Others” category in Phase-III) should be INR5 
hundred thousand per channel

 >  Auction of the remaining FM channels of Phase-
III to be carried out by delinking the concerned 
radio channels from the technology adopted 

 >  Radio broadcasters should be permitted to 
adopt any technology (analog, digital or both) 
to broadcast on the frequency allocated to them 
through auction in future. Radio broadcasters 
that opt for digital technology, be permitted 
to broadcast multiple channels on a single 
frequency allocated to them, subject to it being 
technologically feasible 

In June 2020, MIB sought clarification on certain 
issues on TRAI’s recommendations. While analyzing 
the issues, TRAI reviewed the recommendations and 
revised the reserve prices in some of the cities30 .
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Royalty in sound recordings - two 
conflicting views & the rate for radio 
broadcasts under statutory licensing
In a significant development, the Intellectual Property 
Appellate Board (IPAB) by its order dated 31 December 
202031, fixed new statutory licensing rate for radio 
royalties. This landmark judgement passed on 31 
December 2020 mandates that when a sound recording 
is broadcast on radio, separate royalties are payable 
for sound recording and underlying works, i.e., lyrics 
and composition to the Indian Performing Right Society 
Limited (IPRS) and consequently its lyricist, music 
composer and music publisher members. 

The judgment also establishes royalty rates payable by 
radio broadcasting stations across India through 2021 
in respect of sound recordings as well as literary works 
and musical works. The royalty rate table under section 
31D of the Copyright Act 1957 (“Copyright Act”) for 
broadcasting sound recordings in private FM radio has 
been prescribed as follows:

31. https://www.ipab.gov.in/ipab_orders/delhi/OP-(SEC-31D)-1-to-
9-2020-CR-NZ-and-OP-(SEC-31D)-1-2020-CR-WZ.pdf

License based city 
classification of FM 

broadcasters

Prime time @100% 
08.01 hrs to 10.00 hrs 
18.01 hrs to 20.00 hrs

Other Time @50%  
6.01 hrs to 08.00 hrs; 

10.01 hrs to 18.00 hrs & 
20.01 hrs to 22.00 hrs

Lean time @25%  
00.01 hrs to 06.00 hrs 
22.01 hrs to 24.00 hrs 

Tier A+ full rate sound 
recording INR750 INR375 INR188

Tier A + full rate underlying 
works INR300 INR150 INR75

Tier A 20% reduction sound 
recording INR600 INR300 INR150

Tier A 20% reduction 
underlying works INR240 INR120 INR60

Tier B 40% reduction sound 
recording INR450 INR225 INR113

Tier B 40% reduction 
underlying works INR180 INR90 INR45

Tier C 60% reduction sound 
recording INR300 INR150 INR75

Tier D 80% reduction sound 
recording INR150 INR75 INR38

Tier D 80% reduction 
underlying works INR60 INR30 INR15
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IPAB also directed that such royalty rates fixed for 
broadcasting sound recordings which are payable 
respectively for the sound recording and for the 
underlying literary works shall be effective from 1 
October 2020 to 30 September 2021. IPAB further 
directed the radio broadcasters to pay the arrears 
of royalty to the music companies on or before 10 
February 2021 for the period of 1 October 2020 to 31 
January 2021.

On 13 February 2021, the Ministry of Finance and 
Corporate Affairs introduced a bill in the lower house 
of the Indian parliament seeking to abolish various 
tribunals and authorities, including the IPAB. 

Subsequent to IPAB’s order dated 31 December 2020 
fixing new statutory licensing rate for radio royalties, the 
order dated 4 January 2021 passed by a single judge of 
the Delhi High Court in Indian Performing Right Society 
Limited Vs. Entertainment Network (India) Limited and 
Phonographic Performance Limited Vs. CRI Events 
Private Limited32, seems to have taken a step in a 
different direction. Under this order, the Delhi High 
Court distinguished between use of underlying works 
(lyrics/musical composition) in the broadcast of sound 
recordings and use thereof in other situations by way 
of live performances. The Delhi High Court held that 
when a sound recording is broadcast on radio, separate 
royalties are not payable for underlying works as the 
underlying works get communicated as a part of the 
sound recording and do not have their own independent 
existence. Separate royalties are payable for the 
underlying works only when the underlying works are 
utilized other than in the form of a sound recording, for 
instance in live performances. 

This judgment has been appealed and a division bench 
of the Delhi High Court on 14 January 202133 issued 
an interim direction stating that the judgment dated 04 
January 2021 will not be treated as a precedent in other 
proceedings34. 

Both the judgements stem from the amendments to 
the copyright laws in 2012 which were aimed towards 
the welfare of authors. However, there seem to be 
conflicting positions in two judgements. It is now to be 
seen what will transpire as the IPAB has since been 
abolished.

32.	 http://164.100.69.66/jupload/dhc/RSE/
judgement/04-01-2021/RSE04012021S6662006_133303.
pdf 

33. http://iprmentlaw.com/wp-content/uploads/2021/01/IPRS-vs-
ENIL.pdf

Royalty on performances – IPRS tariff 
scheme
In July 2020, post the COVID-19 lockdowns where all 
musicians were streaming events live from their homes, 
IPRS proposed a new tariff scheme for “live-streaming 
of online events and live/disc-jockey performances” (LE 
Proposed Tariff)35. The LE Proposed Tariff provided that 
the royalty/license fee should be the greater of 5% of 
gross revenue and the minimum rate which is stipulated 
in the LE Proposed Tariff basis the category of events 
and duration thereof. This would have had an adverse 
impact on musicians who would have to pay from their 
own pockets for free events. Upon receipt of concerns 
expressed by singers, artistes and other stakeholders, 
IPRS clarified, by a press release, that the LE Proposed  
Tariff will come into effect only after being approved 
by the general body and that IPRS will not charge any 
license fee/royalty from the live online shows/streaming 
events of the following categories36: 

 > “Free Events” on YouTube, Facebook and 
Instagram which are not sponsored/branded or 
co-branded/ticketed/or paid for in any way or 
form. Provided that this will extend as long as the 
lockdown/COVID-19 crisis continues

 >  Classical music events/classical music singers
 >  Devotional music events/devotional music 

singers
 >  Folk music events/folk music singers

34.	 RFA(OS)5/2021	and	RFA(OS)	6/2021	In	the	Delhi	High	Court	
The	Indian	Performing	Right	Society	Ltd	vs	Entertainment	
Network	(India)	Ltd	and	others.

35.	 https://spicyip.com/2020/07/whats-in-a-stream-the-
confounding-case-of-iprss-live-streaming-tariffs.html	

36.	 https://www.medianama.com/wp-content/uploads/PR-IPRS__
LIve_Online_Events_.docx.pdf	
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This follows on the heels of IPRS’s deal with Facebook, 
where the IPRS licensed its music repertoire for video 
and other social experiences across Facebook and 
Instagram. Users will now be able to choose music 
from the IPRS repertoire of several songs, to add to 
their own videos that they share on Facebook and 
Instagram, as well as other social features like music 
stickers on stories. The deal with Facebook covers 
licensing and royalties whenever music represented by 
the IPRS is used on Facebook and Instagram. IPRS 
had clarified through a subsequent press release37 that 
(a) it would not apply the LE Proposed Tariff; and (b) a 
more rationalized tariff scheme will be announced that 
balances the interests of creators to be compensated 
fairly for the use of their music.

Pursuant to a further press release, IPRS has stipulated 
a new tariff scheme (Final LE Tariff) which comes into 
force on 1 January 202138 and applies to all royalties/
license fee falling due on or after that date. 

 > In respect of free events (i.e., without ad/ticket/
sponsorship) or non-corporate/brand events, 
IPRS has fixed a royalty/license fee of INR6,000. 
However, the same was waived till 31 March 
2021

 >  In respect of shows/events that are paid ticketed/
ad supported/sponsored but excluding corporate/
brand events, the royalty/license fees are 
stipulated to be greater of 5% of gross revenue 
or minimum royalty/ license fees. Further, the 
minimum fees are differentiated basis the ticket 
price and the audience size

 >  Finally, for corporate/sponsored events where 
the audience size is of 500 people, the royalty/
license fees fixed is INR30,000

The Final FE Tariff specifically clarifies that, inter-alia, 
the royalty/license fee stipulated therein is only for 
performing/mechanical rights of the Indian literary and 
musical works administered and does not cover any 
synchronization license.

37.	 The	Press	Release	–	IPRS	On	Online	Streaming	Events	–	IPRS

38. https://www.iprs.org/wp-content/uploads/TARIFF-LSE.pdf

39.	 Gurdeep	Singh	Sachar	vs.	Union	of	India	and	Ors.		Criminal	PIL	
Stamp	no.	22	of	2019	in	the	High	Court	of	Bombay

40.	 Special	Leave	Petition	(Criminal)	Diary	No(s).	42282/2019	

41.	 Order	dated	29	September	2020	passed	by	Gujarat	High	Court	
in	Amit	M	Nair	Vs.	State	of	Gujarat	(R/Writ	Petition	(PIL)	No.	146	
of	2020)

Online gaming
Judgements by various courts 
validating online gaming
While sports betting is largely unregulated in India, 
online fantasy sports gaming (a skill based online sports 
game where sports fans create their own team made 
up of real-life players from upcoming matches) has 
been recently validated by the courts of India. 

 > The Bombay High Court by its judgment in the 
case of Gurdeep Singh Sachar Vs. Union of 
India and others dated 30 April 201939, held that 
Dream11's  fantasy sports game depends upon 
the user's exercise of skill based on superior 
knowledge, judgment and attention, i.e., that 
fantasy games are games of skill and not games 
of chance. This judgement upheld the legality of 
online fantasy sports gaming in India. However, 
the Supreme Court by its order dated 6 March 
202040 stayed the operation of the impugned 
judgement and order passed by the Bombay 
High Court. This order of the apex court has 
opened up some uncertainty again on the legality 
of fantasy gaming in India. 

 >  In response to a PIL filed seeking to regulate the 
present framework (including virtual or online/
cyber space aspect) in reference to gambling and 
the growing menace of the same, the Gujarat 
High Court by its order dated 29 September 
202041, directed the state of Gujarat to promptly 
look into the issues (including money-laundering 
or violation of laws relating to foreign exchange 
as well) and take appropriate decisions in larger 
public interest.
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State enactments on legality of online 
gaming – Andhra Pradesh, Tamil 
Nadu, Karnataka and Kerala

Andhra Pradesh
 > In December 2020, the legislative assembly 

adopted the bill to amend the Andhra Pradesh 
Gaming Act, 1974 banning online gaming and 
betting platforms. The amendment, inter alia, 
included (a) “playing online game for winning 
money or any other stakes” under the ambit 
of the Andhra Pradesh Gaming Act, 1974; (b) 
imposed stringent punishment for every offence 
committed (including fine and imprisonment); 
and (c) made every offence under the Andhra 
Pradesh Gaming Act, 1974 as cognizable and 
non-bailable42. 

Tamil Nadu
 > The Tamil Nadu government promulgated 

the Tamil Nadu Gaming and Police Laws 
(Amendment) Ordinance 202043 on 20 November 
2020 amending the Tamil Nadu Gaming Act, 
1930 to ban online gaming in the state. The 
ordinance gives way to stringent punishment 
(including fines and imprisonment) for those 
found engaging in online gambling. The 
ordinance proposes to amend the Tamil Nadu 
Gaming Act, 1930, the Chennai City Police Act, 
1888 and the Tamil Nadu District Police Act, 
1859. 

Karnataka
 > Following the Andhra Pradesh and Tamil 

Nadu government’s decision, it is noted from 
press articles that the Karnataka government 
announced in February 2021 that it also proposes 
to soon bring a law to monitor online games and 
informed that the bill was in the draft stage.

Kerala
 > Under section 14A of the Kerala Gaming Act, 

the state government has power to exempt 
such games where the element of skill is more 
predominant than the element of chance from 
the penal provisions of the Kerala Gaming Act, 
subject to restrictions or conditions that it may 
specify.

 > The Kerala government by an earlier notification 
dated 30 September 1976, conditionally 
exempted certain games (such as rummy, dart 
and throw, cup and coin, shooting contests and 
certain card games) from the provisions of the 
Kerala Gaming Act, 1960 (Kerala Gaming Act), 
subject to the condition that no side-betting would 
be permitted in such games. 

 > Earlier this year, a PIL was filed by film director 
and activist Pauly Vadakkan, who not only 
highlighted the ills of online gambling and rummy 
but also asked that the same be banned and 
declared illegal, until an appropriate regulatory 
regime is established. 

 > The Kerala (Ernakulam) High Court passed 
an order on 10 February 202144 directing the 
information technology department of the state 
government of Kerala to take an appropriate 
decision on online gambling and online betting 
within the state of Kerala. 

 > Subsequently, the Kerala government issued a 
notification in public interest, pursuant to the said 
order, on 23 February 2021 under section 14A of 
the Kerala Gaming of the clarifying that “online 
rummy when played for stakes” is excluded from 
the exemption already granted to the game of 
rummy. 

 > The notification creates a distinction between 
rummy played for stakes physically in clubs or 
other places within the state (which still remains 
permitted) and online rummy for stakes which is 
prohibited. The rationale and justifications behind 
the distinction between online and offline versions 
of the same game of rummy are unclear.

42.	 https://www.thehindu.com/news/national/andhra-pradesh/
state-bans-online-gaming-betting-platforms/article32519907.
ece	

43.	 https://www.medianama.com/wp-content/uploads/Tamil-Nadu-
Gaming-and-Police-Laws-Amendment-Ordinance-2020-Online-
Gambling-Ban-Ordinance-2020.pdf

44.	 WP(C).No.2096	OF	2021(S)	Pauly	Vadakkan	vs	State	of	Kerala	
and	others
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Niti Aayog: Draft regulatory guideline 
proposal for online fantasy gaming
In December 2020, Niti Aayog45, the technology 
thinktank body under the ambit of the central 
government, published a draft of the guiding principles 
for the uniform national-level regulation of online 
fantasy sports platforms in India. The draft guidelines 
include provisions on (a) setting up a self-regulating 
organization; (b) maintaining predominance of skill 
in games; (c) seeking approval from an independent 
committee for pay-to-play games; (d) a minimum age of 
18 years for participation; (e) fairness and transparency 
in terms and conditions; (f) policies on misuse; (g) 
advertising norms, etc. This independent oversight 
body will also offer a protective layer for start-ups, from 
facing repetitive legal sanctions in specific states or 
under similar cases from different customers in different 
states across India.

Guidelines on online gaming issued 
by the Advertising Standards Council 
of India
On 24 November 2020, the Advertising Standards 
Council of India introduced gaming guidelines (effective 
from 15 December 2020) (Gaming Guidelines) to 
make real-money gaming advertising safer and more 
responsible including highlighting the financial risks 
associated with real-money gaming46. The Gaming 
Guidelines have been developed to ensure that such 
advertising makes users aware about financial and 
other risks that are associated with playing online 
games with real money winnings. Thereafter, MIB 
issued an advisory on 04 December 2020 directing 
all private television satellite channels to ensure that 
advertisements appearing on television channels 
adhere to the Gaming Guidelines in order to protect 
consumers47. 

Action taken against endorsers for 
promoting online gambling
In August 2020, a petition was filed in the Madras High 
Court, demanding action against the cricketer Virat 
Kohli and actress Tamannah Bhatia, accusing them 
of promoting online gambling on the basis that online 
gambling is plunging Indians into penury and forcing 
people to commit suicides48. The plea moved by the 
petitioner has impleaded the TRAI, MEITY, Secretary 
UOI (Ministry of Communication and Information 
Technology), the home secretary, state of Tamil Nadu, 
DGP of Tamil Nadu, Virat Kohli, Saurav Ganguly, 
superstars Prakash Raj, Tammanah Bhatia, Rana 
Duggubati and Sudeep and others as respondent 
parties. Thereafter around November 2020, the 
Madurai Bench of Madras High Court issued notices to, 
amongst many others, cricketer Virat Kohli and BCCI 
chief and former Indian cricket team captain Sourav 
Ganguly, for their involvement in online sports app 
advertisements49. 

Also, in January 2021, the Kerala High Court issued 
notice to the cricketer Virat Kohli and the state 
government in a plea seeking ban on online gambling 
in the state. Besides Virat Kohli, the division bench 
also issued notices to Malayalam actor Aju Varghese 
and actress Tammanah Bhatia who are the brand 
ambassadors of online rummy games50. This case 
was disposed by the Kerala High Court stating that 
the online gaming does not fall under the purview 
of gambling law. However, the Kerala government 
subsequently issued a notification in the public interest 
on 23 February 2021 under section 14A of the Kerala 
Gaming Act, 1960, excluding “online rummy when 
played for stakes” from the exemption already granted 
to the game of rummy, thereby making online gambling 
and online betting illegal in the state of Kerala. 

These actions taken above appear to have been 
taken as a matter of public policy and not under the 
amendment to the Consumer Protection Act, 2019 that 
includes liability for endorsers of products. 

45.	 https://niti.gov.in/sites/default/files/2020-12/FantasySports_
DraftForComments.pdf

46.	 https://www.ascionline.org/images/pdf/press-release-gaming-
guidelines.pdf 

47.	 https://www.pib.gov.in/PressReleasePage.
aspx?PRID=1678520	

48.	 https://www.indialegallive.com/constitutional-law-news/courts-
news/virat-kohli-in-a-spot-through-petition-against-online-
gambling/ 

49.	 https://www.nationalheraldindia.com/india/madras-hc-issues-
notice-to-virat-kohli-saurav-ganguly-for-endorsing-online-
fantasy-league-apps	/	Case	number	WP(MD)	/15275/2020	I.	
Mohammedrazvi	vs	TRAI	and	others

50.	 https://scroll.in/field/985278/kerala-high-court-issues-notice-
to-virat-kohli-in-a-plea-seeking-ban-on-online-gambling		Case	
number:	WP(C)	2096/2021	Pauly	Vadakkan	vs	State	of	Kerala
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Print media and digital 
libraries
Introduction of norms for conduct of 
journalist considering COVID-19
The Press Council of India issued the 2020 edition 
of norms of journalistic conduct (2020 Code)51 under 
section 13 of the Press Council Act, 1978. The 
2020 Code includes COVID-19 reporting and safety 
measures for journalists to be served as a ready 
reference for the journalist fraternity. The 2020 Code 
inter alia provides that the journalists should, while 
reporting on issues pertaining to COVID-19 (a) avoid 
sensationalism and scaremongering which can cause 
panic among the public; (b) seek expert opinions 
only from medical professional, scientists and other 
stakeholders with relevant credentials on COVID-19; 
and (c) ensure that the identity of affected people is 
protected. Further, it inter alia provides that media 
houses must make sure that utmost priority is given 
to their journalists who are engaged in reporting of 
COVID-19 and should guarantee:

 > PPE kits are provided to the journalists while 
performing his/her duty

 > Journalists who get infected with COVID-19 while 
performing duty are provided with proper health 
assistance and financial aid

 >  Proper leave for self-isolation is provided to the 
journalists indicating or showing the symptoms of 
the COVID-19

Copyright guide for Indian libraries
In August 2020, the National Digital Library of India 
issued India’s first copyright guide for Indian libraries52 
to simplify the complicated provisions of the Copyright 
Act, 1957 pertaining to libraries. The guide has been 
developed with the objective of creating a manual which 
is easy to understand. The guide uses the nuances of 
the Copyright Act, 1957 together with the IT Act in India 
in the context of diverse operations in non-digital and 
digital libraries including digital platforms such as the 
National Digital Library of India.

51.	 Untitled-2	(presscouncil.nic.in)

52.	 https://ndlproject.iitkgp.ac.in/copyright-guide-indian-libraries

53.	 SLP	804/2017	Karmanya	Singh	Sareen	&	Anr	vs	UOI	and	anr.

54.	 W.P.(C).	Temp.	No.84	of	2020	Balu	Gopalakrishnan	Vs.	State	of	
Kerala	&	Ors	

Data privacy on social/
digital platforms
New Privacy policy of WhatsApp – 
Notice issued by Supreme Court of 
India
WhatsApp introduced its new privacy policy, that was 
slated to take effect from 8 February 2021, which 
allows WhatsApp to share the user data with its 
parent company Facebook and its group companies. 
This is unlike WhatsApp’s previous privacy policy 
which allowed the user to opt out of sharing the 
data when it came to powering ad targeting and 
“product experiences” for Facebook. The new privacy 
policy for WhatsApp offers no such opt-out option. 
These changes have not been made globally by 
WhatsApp in Europe as it does not comply with the 
stringent requirements of the General Data Protection 
Regulation.

On 15 February 2021, the Supreme Court of India 
called upon WhatsApp and other respondents to file 
their reply affidavit in 4 weeks53 (i.e. by March 2021) 
on the discrepancies in the standard application of the 
policy globally. Matters in relation to the new privacy 
policy of WhatsApp are being considered in the Delhi 
High Court and Supreme Court of India.

Judicial precedents for regulation of 
personal data on digital platform

 > In the case of Balu Gopalakrishnan Vs. State of 
Kerala & Ors,54 the state government of Kerala 
executed a contract with a US based entity 
Sprinklr for granting access to data of patients 
and persons susceptible to COVID-19 on an 
online digital software/platform. The Division 
Bench of Kerala High Court passed an interim 
order on 24 April 2020 stating, inter alia, that the 
state of Kerala must anonymize all the sensitive 
personal data collected with respect to COVID-19 
and going forward, the Kerala government should 
take prior consent from the citizens apprising 
them that their data is likely to be accessed by 
third-party service providers. In addition, the 
Division Bench of Kerala High Court held that 
data of Indians should also be kept on local 
Indian servers. Sprinklr was also prohibited from 
advertising or representing to any third party that 
it is in possession of COVID-19 related data.
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 > In the case of Subhranshu Rout @ Gugul Vs. 
State of Odisha, the Orissa High Court on 20 
October 2020 for the first time evaluated the 
provisions of the Personal Data Protection Bill, 
2019. The Orissa High Court examined the 
importance of “right to be forgotten” which is the 
right to have personal information removed from 
publicly available sources, including the internet 
and search engines, databases, websites, etc. 
The case involved removal of intimate photos 
and videos of a rape victim (taken without the 
victim’s consent) and uploaded on Facebook. 
The Orissa High Court recognized that the 
right to be forgotten is an integral part of an 
individual’s right to privacy and noted that there 
is presently no statute that provided for this right. 
Since the current proceedings were with respect 
to the bail of the defendant, the Orissa High 
Court encouraged the victim to seek appropriate 
orders for the protection of her fundamental 
right to privacy and to have such offensive posts 
erased from the public platform, irrespective of 
the ongoing criminal process. The current draft of 
the Personal Data Protection Bill, 2019, if passed 
as law, would introduce the concept of the right to 
be forgotten in India.

Non-personal data
A series of reports have been published by an expert 
committee constituted by MEITY for recommending 
governance for non-personal data, i.e., data which 
is not personal and does not contain personally 
identifiable information (NPD). 

In December 2020, the NPD framework committee 
released a revised report55 (Revised NPD Report) 
making a number of modifications and limitations to the 
regulation of non-personal data after having received 
comments from several stakeholders. The Revised 
NPD Report sets out a framework and a regime on 
compulsory acquisition, regulation and sharing of 
non-personal data from government entities as well as 
private companies. The Revised NPD Report provides 
for, inter alia, (a) creation of a separate authority 
for administration of the NPD Framework, the Non-
Personal Data Authority (NPDA); (b) categorization 
of non-personal data; (c) registration obligations; (d) 
guidance on anonymization of personal data; (e) data 
sharing framework and obligations; and (f) community 
rights over non-personal data. The Revised NPD 
Report also (a) details the types of NPD that may be 
collected and delves into public and private rights that 
may subsist in such data; (b) sets out the data sharing 
mechanism that exempts transfers between private 
entities; (c) proposes separate guidelines for “Data 
Businesses” or data collecting entities that meet certain 
thresholds; and (d) calls for the separate treatment of 
creating and sharing certain “High Value Datasets”. The 
Revised NPD Report also recommends amendments to 
the PDP Bill to minimize conflict with the proposed NPD 
Framework. Public submissions on the Revised Report 
were being accepted till 27 January 2021.

55.	 https://static.mygov.in/rest/s3fs-public/
mygov_160922880751553221.pdf

56.	 AIR2020SC	1308,	(2020)3SC	C	637
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M&E contracts – force 
majeure and other 
provisions considering 
COVID-19 
The unprecedented lockdown and prohibitions have 
resulted in non-performance or delayed performance 
of contractual obligations between content creators, 
production companies, artists, sponsors, investors, 
distributors, promoters, vendors, broadcasters, ticketing 
agencies, etc.  

In this context, parties to commercial contracts started 
to evaluate the inclusion of a robust “force majeure” 
clause. The provisions of the force majeure clause 
must be negotiated prudently. Whilst drafting force 
majeure clauses, the parties must provide for (a) the 
events that would trigger provisions of force majeure; 
and (b) consequences of occurrence of a force majeure 
event, which could include termination or suspension 
of performance by the affected party, without liability, 
during the subsistence of the force majeure event, and/ 
or renegotiation of terms of the contract between the 
parties.

To better protect oneself against pandemic-induced 
hardships and uncertainty in the future, production 
companies, talent agencies, etc. could consider 
tweaking their contracts with artists and other staff to 
include obligation of strict adherence to government’s 
health advisories and consequences for breach thereof. 
Such clauses should include provisions for specific 
indemnity or refund of payments already made to 
the concerned artist, prompt disclosure if any kind 
of contagion is contracted, timely adherence to self-
isolating or quarantine measures, if and when required, 
etc. It may also be advisable for production companies 
to obtain waivers against any claims in respect of 
contracting of any contagion (including COVID-19), 
from the place of shooting. 

Internet access – a 
fundamental right
In Anuradha Bhasin and Ors. Vs. Union of India (UOI) 
and Ors56 in January 2020, the Supreme Court passed 
a verdict that came pursuant to hearing of a plea in 
connection with the internet blockade in Jammu and 
Kashmir since August 2019. The Supreme Court of 
India ruled that freedom of expression and the freedom 
to practice any profession online was protected by 
India’s Constitution (under Article 19(1)(a) and Article 
19(1)(g)). Although the Government could suspend 
the internet, the Government had to prove necessity 
and impose a temporal limit, which it failed to do in 
this case. Thus, the government had to review its 
suspension orders and directed to lift those that were 
not in consonance with law. Restrictions under section 
144 of the Code of Criminal Procedure cannot be 
used to suppress legitimate expression of opinion or 
grievance or exercise of any democratic rights. The 
Court, thus, ordered the State to review its restrictions57.

57.	 https://globalfreedomofexpression.columbia.edu/cases/bhasin-
v-union-of-india/

58.	 https://www.trai.gov.in/sites/default/files/Recommendations_
CS_14092020_0.pdf	
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This unified portal will be “by India, for India” and will 
be a one stop destination for everything AI in India. 
Their reports also, inter alia, set out the potential use of 
AI in various fields including in framing of policies and 
regulations, patient segmentation and identification of 
at-risk populations, skilling and re-skilling of front-line 
workers, clinical decision support systems and skill 
substitution. Currently https://Indiaai.gov.in/ acts as a 
national AI portal. A subsequent report of committee - D 
on “Cyber Security, Safety, Legal and Ethical Issues” 
showcases how AI can be put to use for cybersecurity 
on social media in terms of fake content/ mis-
information analysis, national security, inorganic user 
behavior, cybercrime analysis and privacy on social 
media.

Although the Government of India has not issued any 
national policy document on AI describing a regulatory 
framework for AI, a few guiding documents recently 
NITI Aayog hint at specifics for Ethics in AI and its 
regulation and lay a clearer picture of the regulatory 
future ahead. These guiding documents include the 
"National Strategy for Artificial Intelligence #AIForAll"59 

(issued June 2018), "Working Document: Towards 
Responsible #AIforAll – Part I" (issued August 2020), 
and the latest one being the "Working Document: 
Towards Responsible #AIForAll – PartI"60 (issued 
November 2020) (collectively Policy Documentation). 
Policy documents focus on ethics, privacy, data 
collection, data management, risks associated with 
using AI, benefits of AI, etc.

59.	 http://niti.gov.in/sites/default/files/2019-01/NationalStrategy-
for-AI-Discussion-Paper.pdf	

60.	 https://niti.gov.in/sites/default/files/2020-11/Towards_
Responsible_AIforAll_Part1.pdf	

Emerging technologies
Cloud computing
Though many argue that the IT Act covers cloud 
computing, globally light touch regulatory frameworks 
have been adopted for cloud computing. On 14 
September 2020, TRAI issued recommendations on 
cloud services58 after taking into consideration the 
responses from stakeholders on the consultation 
paper issued by TRAI on 23 October 2019. TRAI has 
suggested adopting a light touch regulatory approach to 
bring cloud computing under its own legal framework. 
TRAI has also suggested setting up an industry body 
to regulate cloud service providers. The scope of cloud 
service providers may be initially limited to providers 
offering Infrastructure as a Service (IaaS) and Platform 
as a Service (PaaS) in India or to customers in India. 
Software as a Service (SaaS) providers may voluntarily 
enroll for membership, if they so wish. Any expansion of 
scope to mandate membership beyond IaaS and PaaS 
may be considered by the industry body on need basis 
and recommended to DoT for acceptance.

Artificial intelligence - National AI 
Portal
There is a global void for law and regulation of 
development and implementation of Artificial 
Intelligence (AI) and Machine Learning (ML) 
Technologies. With growing dependency upon 
technology and machine learning capabilities, the 
authorities are working extensively on preparing 
policy and legal frameworks for the regulation of AI. 
AI systems around the world are coming under the 
regulatory scanner for violating ethics. MEITY has 
set up committees to consider various issues and, 
inter alia, recommended that a unified portal for AI 
be setup in India, in partnership with all stakeholders 
viz. government, industries, associations, start-ups, 
entrepreneurs, academia and other interested parties. 
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